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ETHICS  IN  THE  BUSINESS  LAW  SETTING 
2014-2015 


Professor  Anita  Anand 
Room  301,  Falconer  Hall 
Telephone:  416-946-4002 
Email:  anita.anand@utoronto.ca 
Office  Hours:  Monday  10am- 12pm 
or  by  appointment 

Course  Description 

This  course  explores  ethical  issues  in  business  law  and  situates  them  within  the  broader 
intellectual  framework  of  the  corporation  in  a  free  market  society.  The  course  will  focus 
on  various  topics  relating  to  the  corporation  and  lawyers’  obligations  in  acting  for 
corporations.  Specific  topics  to  be  examined  include:  corporate  social  responsibility, 
corporate  disclosure,  lawyers’  professional  and  ethical  responsibilities  and  conflicts  of 
interest.  Students  will  explore  theoretical  foundations  of  legal  ethics  and  apply  these 
concepts  to  practical  circumstances,  including  complex  securities  transactions  and 
litigation  emanating  from  these  transactions,  in  order  to  develop  an  ability  to  analyze 
ethical  issues  that  arise  in  a  business  law  setting. 

Pre-requisite  or  Co-requisite:  Business  Organizations 

Professor 


Anita  Anand  is  a  Professor  of  Law  and  served  as  Associate  Dean  (JD  Program)  from 
2007-2009.  Since  2010,  she  has  served  as  the  Academic  Director  of  the  Centre  for  the 
Legal  Profession  and  in  this  role  has  led  the  development  of  its  new  Program  on  Ethics  in 
Law  and  Business.  She  is  a  Senior  Fellow,  Massey  College  and  is  cross-appointed  to  the 
University  of  Toronto's  School  of  Public  Policy  and  Governance.  During  the  2009-2010 
academic  year.  Professor  Anand  was  a  Visiting  Scholar  at  the  Bank  of  Canada  and  a 
Herbert  Smith  Visitor  at  the  University  of  Cambridge.  Professor  Anand  has  conducted 
research  for  the  Five  Year  Review  Committee,  the  Wise  Person's  Committee,  the  Task 
Force  to  Modernize  Securities  Legislation  in  Canada  and  the  Commission  of  Inquiry  into 
the  Investigation  of  the  Bombing  of  Air  India  Flight  1 82.  She  was  the  inaugural  Chair  of 
the  Ontario  Securities  Commission's  Investor  Advisory  Panel  (2010-2012)  and  the 
past  president  of  the  Canadian  Law  and  Economics  Association  (2009-201 1).  In  2012, 
she  was  appointed  to  the  Bertha  Wilson  Honour  Society  by  the  Schulich  School  of  Law 
for  service  to  the  legal  profession.  Since  2010,  she  has  served  on  the  Chief  Justice  of 
Ontario's  Advisory  Committee  on  Professionalism. 


Materials 


There  are  two  required  items  for  purchase  and  also  on  reserve  in  the  library. 

1 .  Peter  Kissick,  ed.  Business  Ethics:  Concepts,  Cases  and  Canadian  Perspectives, 
(Emond  Montgomery  Publications,  2012)  [BEC].  We  will  not  be  reading  this  book  in  its 
entirety  but  will  be  reading  certain  chapters. 

2.  Casebook  available  electronically  on  blackboard  and  in  print  at  the  bookstore. 

Evaluation 


Students  will  write  a  24  hour  take-home  examination  worth  80%  of  the  mark.  The  other 
20%  of  the  student’s  mark  will  be  based  on:  attendance,  class  participation/contributions 
to  class  discussion  in  the  form  of  questions  and  comments  relevant  to  the  course  material, 
and  postings  regarding  the  course  material  to  the  online  discussion  board. 

Class  Format 


The  format  of  this  class  will  be  a  combination  of  lecture  and  discussion. 

Preparation  for  Class 

In  order  to  get  the  most  out  of  the  class  discussion,  you  will  need  to  prepare  before 
coming  to  class.  This  will  mean  that  you  will  need  to  complete  the  assigned  readings. 

Questions  and  Meetings 

Over  the  course  of  the  term,  you  may  wish  to  ask  me  questions  or  to  speak  with  me  about 
the  course  material.  If  you  are  unable  to  make  it  to  office  hours  on  Monday  mornings 
(10-12),  please  let  me  know  in  person  or  by  email  (anita.anand@utoronto.ca)  and  we  can 
schedule  another  meeting  time. 
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READING  LIST 


Introduction 

Class  1  on  Sept  3:  The  Boundaries  of  Law  and  Morality  in  Context 

The  goal  of  the  introductory  session  is  to  familiarize  students  with  the  subjects  of  legal 
ethics  and  the  corporation.  In  order  to  do  this,  we  will  examine  key  concepts.  For 
example,  is  ‘ethics’  the  same  thing  as  professionalism  and  etiquette?  Is  ethics  in  business 
law  an  oxymoron? 

•  What  is  this  course  about? 

•  Introduction  to  the  Legal  Profession  and  Ethical  Issues  in  the  Profession 

•  Sources  of  Law:  Rules  of  Professional  Conduct,  Statute,  Case  Law 

Chapter  1,  2  and  7  in  BEC 

Law  Society  Rules  of  Professional  Conduct  (excerpt  to  be  posted  on  Blackboard) 

Class  2  on  Sept  10:  Theoretical  Analysis  of  the  Corporation 

This  session  engages  in  an  analysis  of  the  corporation:  if  we  are  to  understand  the 
lawyer’s  ethical  obligations  with  regards  to  business,  then  the  first  place  to  begin  is  surely 
with  an  analysis  of  the  corporation.  We  will  also  examine  the  question  of  whether  firms 
capable  of  being  held  morally  responsible  or  are  only  their  agents  (among  whom  lawyers 
are  one)  so  capable?  Following  this  question,  the  key  issue  to  be  debated  follows:  Is 
business  merely  obligated  to  maximize  profit  for  its  shareholders  while  obeying  the  law, 
or  are  there  additional  ethical  obligations  as  well? 

•  Theory  of  the  Firm 

•  Agency  Relationships 

•  Economics  of  the  Profession 

Chapter  5  “ Critiques  of  Stakeholder  Theory”  in  BEC 

Chapter  6  “ Corporate  Social  Responsibility:  The  Canadian  Experience”  in  BEC 


Lawyers’  Various  Roles 

Lawyers  occupy  many  different  positions  in  our  society:  they  work  within  and  outside 
corporations.  They  work  in  government  and  in  non-profit  corporations.  In  this  section,  we 
examine  the  ethical  and  legal  responsibilities  of  inside  and  outside  counsel  and  their 
respective  relationships  with  “the  corporation”.  We  note  the  difficult  position  in  which 
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these  lawyers  can  find  themselves  given  that  they  are  retained  or  employed  by  a 
corporation  that  is  a  legal  fiction. 

Class  3  on  Sept  17:  Inside  and  Outside  Counsel  #1 

Guest  Speaker:  Kenneth  Jull,  Baker  &  McKenzie  LLP 

•  Corporation  as  Legal  Fiction 

•  Conflicts  of  Interest 

•  Policy  Choices:  Up-the-ladder  reporting,  Whistleblowing 


Todd  Archibald,  Ken  Jull,  &  Kent  Roach,  “Corporate  Criminal  Liability:  Myriad 
Complexity  in  the  Scope  of  Senior  Officer”  (2013)  50:3  Criminal  Law  Quarterly,  online: 
<http://papers.ssrn.com/sol3/vapers.cfm7abstract  id=2354562>. 

Hollinger  (Mark  Kipnis  case)  - 

District  Court:  United  States  v  Black,  469  F  Supp  2d  513,  NDIll  (2006). 

Court  of  Appeal:  United  States  v  Black,  625  F3d  386,  392  (7th  Cir  2010). 

Supreme  Court:  Black  v  United  States,  130  S  Ct  2971  (2010). 

Class  4  on  Sept  24:  Inside  and  Outside  Counsel  #2 

•  Corporation  as  Legal  Fiction 

•  Conflicts  of  Interest 

•  Noisy  Withdrawal  and  Whistleblowing 

Law  Society  of  Upper  Canada  v  DeMerchant,  2013  ONLSHP  0153  &  Law  Society  of 
Upper  Canada  v  Darren  Elliot  Sukonick,  2013  ONLSHP  0152  (combined  cases)  and 
2014  ONLSTH91&  Law  Society  of  Upper  Canada  v  Sukonick,  2014  ONLSTH  90 
(combined  cases). 

Drew  Hasselback,  “ Law  Society  absolves  lawyers  DeMerchant  and  Sukonick  after  seven- 
year  legal  battle  over  Hollinger  work”,  Legal  Post  (17  October  2013),  online:  Legal  Post 
<http: //business  financial  post,  com/201 3/1 0/1 7/law-society-absolves-hollinger-lawyers- 
after-seven-year-legal-battle/>. 

Whistleblowing:  BEC  pp.  200-201 

Noisy  Withdrawal:  Solicitor-Client  Privilege  —  Sarbanes-Oxley  Act  (Canadian  Bar 
Association,  June  2014),  online:  <  www.cba.org/cba/epiigram/pdf/sarbanes.pdf  >. 
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Class  5  on  Oct  1:  Self-regulation  and  Large  Law  Firms 

One  important  stakeholder  in  the  discussion  about  legal  ethics  in  the  business  law  setting 
is  the  large  law  firm.  In  this  class,  we  examine  the  role  that  corporate  law  firms  play  in 
representing  their  clients  and  as  leaders  in  establishing  norms  regarding  professional 
regulation. 

•  Self-regulation 

•  Regulatory  Capture 

•  External  vs.  Internal  Self-regulation 

Adam  Dodek,  "Regulating  Law  Firms  in  Canada"  (2012)  90  Canadian  Bar  Rev  2. 

Anita  Anand  “Large  Law  Firms  and  Capture:  Towards  a  More  Nuanced  Understanding 
of  Self-Regulation  ”  Canadian  Bar  Review  [forthcoming] . 

Class  6  on  Oct  8:  Civility 

Guest  Speaker:  The  Hon.  Stephen  Goudge  Q.C.,  Paliare  Roland  Rosenberg 
Rothstein  LLP 

Regardless  of  the  roles  that  a  lawyer  plays,  and  whether  the  lawyer  is  an  inside  or  outside 
counsel,  working  in  government  or  any  other  aspect  of  the  legal  profession,  once  he  or 
she  is  called  to  the  Bar,  the  lawyer  has  an  obligation  to  act  with  integrity.  This  obligation 
has,  in  turn,  led  to  an  obligation  for  lawyers  to  act  with  civility.  In  this  class,  we  examine 
the  origins  of  the  civility  movement  and  examine  its  merits.  We  will  return  to  this  topic  at 
the  end  of  the  course  in  the  enforcement  section. 


•  What  is  “civility”? 

•  Lawyer’s  Responsibilities  in  Representing  Clients 

•  Role  of  the  Law  Society 

Alice  Woolley ,  Does  Civility  Matter?  46:1  (2008)  Osgoode  Hall  Law  Journal,  online: 
Osgoode  Digital  Commons  <http://ohlj.ca/english/documents/06-Woolley.pdf>. 

Law  Society  of  Upper  Canada  v  Groia,  (2012)  ONLSHP  94,  [2012]  LSDD  No  92. 


Specific  Subject  Areas  in  Corporate  Practice 

In  this  section  of  the  course,  we  move  to  examine  specific  subject  areas  in  which  law  and 
business  intersect.  The  following  sessions  involve  more  of  a  practical  application  of  the 
frameworks  initially  discussed  to  a  variety  of  topics,  focussing  on  lawyers’  roles  and  his 
or  her  legal  and  ethical  responsibilities  in  the  business  law  setting. 
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Class  7  on  Oct  15:  Conflicts  of  Interest 


Guest  Speaker:  The  Hon.  James  Farley  Q.C.,  McCarthy  Tetrault 

One  of  the  most  litigious  areas  in  the  area  of  ethics  and  professionalism  relates  to 
conflicts  of  interest.  In  this  class,  we  examine  rules  and  cases  relating  to  conflicts  of 
interest  with  a  focus  on  corporate  transactions. 

•  Definitions  and  Types  of  Conflicts 

•  Case  Law 

•  Retainers,  Rejections  and  Firewalls 


Strother  v  3464920  Canada  Inc,  [2007]  2  SCR  177. 

Chapters  Inc  v  Davies,  Ward  &  Beck  LLP ,  2000  10  BLR  (3d)  91  (Ont  Superior  Ct 
Justice). 

Adam  MDodek,  “Conflicts  of  Interest  and  the  Concept  of  Loyalty”  (2011)  14:2  Legal 
Ethics  193,  online:  <http://paoers.ssrn.com/sol3/papers.cfn7abstract  id=1964458>. 

“Conflicts  of  Interest  Provisions  Approved”  (December  19,  2011),  online:  Federation  of 
Law  Societies  of  Canada  <http://www.flsc.ca/en/federation-news/201 1/conflicts-of- 
interest-provisions-approved/> . 

Class  8  on  Oct  22:  Public  Offerings  and  Disclosure 

Jr.  this  class,  we  examine  the  lawyer’s  role  in  taking  a  corporation  public  or  completing  a 
secondary  market  offering  (if  you  do  not  know  what  these  transactions  are,  do  not  worry. 
I  will  explain).  We  will  focus  specifically  on  the  lawyer’s  role  in  ensuring  that  the  public 
corporation  meets  its  disclosure  obligations.  We  will  ask  whether  the  lawyer  has  an 
ethical  obligation  to  exceed  legal  requirements  relating  to  disclosure. 

•  Offerings 

•  Making  Disclosure  and  Regulatory  Proceedings 

•  Legal  v  Ethical  obligations:  Case  Study  -Wilder 

Chapter  14  BEC 

YBM  Magnex  International  Inc  (2003),  26  OSCB  5285,  online:  Ontario  Securities 
Commission  <https://www.osc.gov.on.ca/documents/en/Proceedings- 
RAD/rad_20030627_ybm-magnex2.pdf>. 

Wilder  v  Ontario  Securities  Commission,  (2000),  47  OR(3d)  361,  184  DLR  (4th) 
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165,  131  OAC  369  (Ont  Ct.Gen  Div),  aff’d  (2001),  53  OR  (3d)  519,  197  DLR  (4th)  193, 
142  OAC  300  (Ont  CA),  online:  CanLii 

<http://www.canlii.org/en/on7onca/doc/2001/2001canlii24072/2001canlii24072.html>. 


Class  9  on  Oct  29:  Complex  Corporate  Transactions 

We  here  contemplate  complex  corporation  transactions  -  takeover-bids,  arrangements 
and  other  mergers  -  and  contemplate  the  lawyer’s  role  during  and  after  these  transactions. 
Does  a  lawyer  have  a  role  to  ensure  that  shareholders  are  “protected”?  What  does  acting 
ethically  in  the  context  of  a  corporate  transaction  mean?  Does  it  relate  to  the  size  of  the 
premium  payable  to  shareholders? 

•  Types  of  transactions 

•  Magna  case  study 

•  Lawyers’  legal  and  ethical  duties 

Magna  International  Inc  (Re),  (2010)  34  OSC  Bull  1290  (OSC),  online:  Ontario 
Securities  Commission  <https://www.osc.gov.on.ca/documents/en/Proceedings- 
RAD/rad_201 00624 _magna.pdf>. 

Anita  Anand,  ‘‘Was  Magna  in  the  Public  Interest?  ”  49:2  (Fall  2011)  Osgoode  Hall  Law 
Journal  311,  online: 

<http://digitalcommons.  osgoode.  yorku.  ca/cgi/viewcontent.  cgi?  article^  1 058&context=oh 

lj>- 


Class  10  on  Nov  12:  Insider  Trading 

Guest  Speaker:  Katie  Daniels,  Ontario  Securities  Commission 

Here  we  examine  the  practice  of  insider  trading  and  cases  in  which  lawyers  are  alleged  to 
have  breached  insider  trading  rules.  The  session  concludes  with  a  debate  over  when  it  is 
permissible  or  even  obligatory  to  blow  the  whistle  on  one’s  colleagues  or  employer  due 
to  legal  or  ethical  misconduct. 

•  What  is  insider  trading? 

•  Rules  relating  to  insider  trading 

•  Lawyers’  legal  and  ethical  obligations 


In  the  Matter  of  Paul  Azeff,  Korin  Bobrow,  Mitchell  Finkelstein,  Howard  Jeffrey  Miller 
and  Man  Kin  Cheng  (31  May  2012)  (Reasons  for  Decision  on  a  Stay  Motion  by  Mitchell 
Finkelstein)  (OSC),  online: 

<https://www.osc.gov.on.ca/en/Proceedings_rad  20120531 _azeff.htm>. 
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Paul  Waldie,  Jacquie  McNish,  and  Jeff  Gray,  “Frat  brothers  and  trading  tips:  The 
allegations  that  rocked  Bay  Street”  The  Globe  and  Mail  (2011),  online: 
<http://www.theglobeandmail.com/report-on-business/frat-brothers-and-trading-tips- 
the-allegations-that-rocked-bay-street/article567464/>. 


Towards  Resolution 

In  this  last  section  of  the  course,  we  examine  the  prosecution  of  lawyers  because  of  their 
violation  of  legal  and/or  professional  obligations.  We  also  examine  arguments  that 
lawyers  can  make  in  the  face  of  prosecution  including  the  question  of  costs. 

Class  11  on  Nov  19:  Role  of  the  Law  Society  and  Courts 

Guest  Speaker:  Joseph  Groia,  Groia  &  Company 

•  Law  Society’s  Powers 

•  Self-regulation  and  policing  “your  own” 

•  Case  Study:  Groia 

Law  Society  of  Upper  Canada  v  Groia ,  (2012)  ONLSHP  94,  [2012]  LSDD  No  92  (listed 
above  for  class  6)  and  Law  Society  of  Upper  Canada  v  Joseph  Peter  Paul  Groia,  2013 
ONLSAP  41  (CanLII). 

J.  Groia’s  Application  for  Appeal  (June  13,  2014)  (Factum  of  the  Appellant  Joseph 
Groia)  (OSC). 

Joseph  Groia,  Nick  Wall  &  Elizabeth  Carter,  “ Shades  of  Mediocrity:  The  Perils  of 
Civility  ”  (Paper  delivered  at  the  Canadian  Bar  Association  Legal  Conference  in  the 
session,  “ Civility  in  the  Legal  Profession:  Zealous  Advocacy  v.  Professional  Duty,  ” 
August  17,  2014)  Canadian  Bar  Review. 

Class  12  on  Nov  26:  Defences,  Excuses  and  Justifications 

Dan  M  Kalian,  " Ignorance  of  law  is  an  Excuse:  But  only  for  the  Virtuous"  (1997)  96 
Mich  L  Rev  1,  online:  Yale  Digital  Commons 

<http://digitalcommons.law  .yale  .edu/cgi/viewcontent.cgi?  article=l  1 12&context=fss  _pa 
pers>. 

Peter  Small,  “ Lawyer  who  posted  Crown  disclosure  online  admits  ‘terrible  mistake’” 
Law  Times  News  (July  7  2014),  online:  Law  Times  Online 

<http://www.lawtimesnews.eom/20l407074068/headline-news/lawyer-who-posted- 

crown-disclosure-online-admits-terrible-mistake>. 

Wrap  up  and  discussion  of  course  material  and  final  exam 
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